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SENTENCING LEGISLATION AMENDMENT BILL 2004 
Second Reading 

Resumed from 25 August. 

HON PETER FOSS (East Metropolitan) [5.07 pm]:  Another brilliant piece of legislation has been brought 
forward by the Gallop Government under the leadership of Hon Jim McGinty, for which he must be 
congratulated.  It is an excellent piece of legislation; it is well conceived, well thought through and at long last 
executed!  I congratulate Hon Jim McGinty.  He has again picked up one of my recommendations on the law.  It 
is a recommendation that not only I made.  I have grown used to not expecting any acknowledgment of my 
recommendations; however, I had hoped that Mr McGinty might recognise, at least in the speech delivered in 
this House by Hon Nick Griffiths, the brilliant work done by the Standing Committee on Legislation.  I 
commend the Chairman of the Legislation Committee for the work of his committee and all its members.   

For members who are not as intimately acquainted with this Bill as I am, the Bill introduces what are called 
conditional suspended sentences.  I refer the House to the committee’s eighteenth report on the Sentencing 
Legislation Amendment and Repeal Bill 2002 and the Sentence Administration Bill 2002, which was tabled in 
May 2003.  Recommendation 8 of the report states -  

The Committee recommends that the Government place a high priority on the development and 
implementation of any proposed Drug Court legislation and in preparing that legislation explores the 
use of conditional suspended sentences. 

A letter containing the response of the Government was tabled on 9 June last year.  The letter states - 

Rec 8:  Development and implementation of any proposed Drug Court legislation and consideration of 
conditional suspended sentences 

The Committee recommended that in the development of any Drug Court legislation that consideration 
be given to the use of conditional suspended sentences.  This recommendation was made in light of 
advice by Magistrate Wager that the Drug Court should be a post-sentence option involving a 
conditional suspended sentence of imprisonment, which in the event that an offender does not 
successfully complete a drug treatment order, then comes into effect.  This issue will be considered in 
the context of the Drug Court evaluation. 

The Government supports the Committee’s recommendation. 

A number of members of this House can take some considerable satisfaction because we now have before us 
some legislation that implements excellent advice from the august committee that has made such a contribution 
to the legislation of this State, the Standing Committee on Legislation.  It is not surprising given the history of 
this matter.  It is something that I put in place in the first instance as I instigated the first Drug Court.  I 
recognised the need for something of that nature, which is one of the reasons it came up in the course of the 
Legislation Committee’s deliberations on the matter.  It was enthusiastically recommended by the committee and 
came forward as an urgent recommendation.  I am pleased to see that it has been dealt with urgently by the 
Attorney General and that he has acted on our recommendation and that he has come forward with exactly what 
we recommended.  My only disappointment, which I expressed to the minister who may not have been as 
acutely aware of it as we were, is that in the second reading speech the minister failed to acknowledge the 
excellent work of the members of this House. 

Hon Nick Griffiths:  I intend to rectify that. 

Hon PETER FOSS:  Thank you, minister.  I knew he would as soon as I drew attention to it.  One of the 
unfortunate things about the way in which legislation passes is that ministers who represent ministers in another 
place may look at the content of a second reading speech but, generally speaking, the principal content comes 
from elsewhere.  Although it is his speech and he takes full responsibility for it, in the nature of events he was 
probably not able to pick up that sort of matter.  I am pleased to hear that he will remedy that and acknowledge 
the excellent work that the committee has done in bringing forward this legislation.  I should mention for the 
record that the members of the committee at that time were Hon Jon Ford as chairman, Hon Giz Watson as the 
deputy chair, Hon Kate Doust, Hon Bill Stretch and me.  I can speak on behalf of some of the other members 
when I say we are pleased to see that this has been taken up.  Those members of the committee have had a 
greater opportunity to see the advantages of this sort of legislation.  It is quite clear that there was always a 
concern about suspended sentences in that they may lead to a higher imprisonment rate because suspended 
sentences fit in the sentencing regime just below actual sentences of imprisonment.  However, they are never 
quite seen as being there because if a person behaves himself, nothing happens to him.  People do not see it as 
being a terribly serious threat of imprisonment.  There have been instances in other jurisdictions that when 
suspended sentences were introduced they led to a massive increase in the amount of imprisonment time because 
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there was a lot of failure.  Sometimes the suspended sentence was quite significant on the basis that the person 
was not going to serve it anyway.  I think that has been avoided in this State.  The sentencing regime, especially 
that in the District Court, has been very sensibly conducted and has not had that particular response.  The logic 
behind conditional suspended sentences is to be found in the evidence that was taken from Magistrate Wager.  
Again, I recommend that members of the House who are interested in this area read the report, in particular that 
part of the report that led to the recommendation that is contained at page 51.  If they do so, they will see the 
reason for this.  It deals a lot with the Drug Court in the context of pre-sentence orders.  Magistrate Wager 
pointed out very sensibly that the Drug Court is based to a large extent on inducement - the carrot and the stick 
approach.  The problem with doing it on a pre-sentence basis is that a person never really knows which 
magistrate he will come before.  Magistrate Wager would be handling it but a person might come up for 
sentencing in front of another magistrate or even a judge.  Offenders need to have within their grasp the threat 
that they must stick by the court’s regime and fulfil its requirements and know what they will get.  On the other 
hand, if they do not stick by the court’s requirements, they also know what they will get.  It needs to be 
conditional because under the current system of suspended sentences, the only condition imposed is that a person 
does not offend again.  That is not enough if a person is not going to comply with the regime of the Drug Court.  
A person has already done something that deserves a significant sentence.  The only way in which society will 
be prepared to allow that person to not suffer a very severe penalty for that is if he complies with the regime of 
the Drug Court and gets off drugs.  It is not that we want to let people off for their past behaviour; it is an 
inducement for the benefit of the community that if a person can be got off drugs, everyone is better for it.  
Without the capacity to tell an offender clearly what are the benefits of sticking with the regime and what are the 
consequences of not doing so, it will not work.  One of the other consequences of not doing so is that it is very 
important that such people go back to jail for the protection of the community.  An excellent way of achieving 
that is by applying a conditional suspended sentence.  As I said, it was already in the mind of the Court 
Government prior to the change of Government.  I am pleased to see that the idea was taken up by the 
Legislation Committee and implemented by the Gallop Government. 
Another thing that fits in very well with the Drug Court is that a specialty court can impose one or more 
requirements on an offender in the form of a supervision requirement, a program requirement or a curfew 
requirement.  That obviously allows the regime of the Drug Court to take place.  I think that is a good 
opportunity that we were able to do something with.  I would like to make it quite clear that success rates in drug 
courts are not necessarily high.  However, from the point of view of both the offender and the community, even 
one offender who stops offending and is removed from the curse of drug-related criminal behaviour makes it 
worthwhile doing.  The misery that it stops in our society is significant.  We all know and appreciate the misery 
that is caused in the life of a person who becomes addicted to drugs.  What really spreads that misery through 
society is the crime that follows from that behaviour and the number of victims in our society who suffer because 
of the effects of drugs.  The ability to give some strength to the Drug Court is very important.  Magistrate Wager 
has done pretty well with the system as it runs at the moment.  I must say that I think she was an excellent 
choice.  I am not patting myself on the back by saying that because it was a matter that came forward from a 
selection panel.  Experience around the world shows that, to a large extent, a drug court works depending on 
who is in charge.  We keep coming across this in our work in the Legislation Committee.  We can pass any 
legislation we like but, in the end, it comes down to the individuals who will implement it.  If there are good 
individuals who implement it, it will work but if there are bad individuals who do not understand or who do not 
have the right character, it will not work.  On the other hand, if there is a good individual who will make things 
work, that person still needs to have the tools that are necessary for the proper carrying out of the work.   
I am rather proud of the Drug Court.  Even though it may not be expected to have a huge success rate in terms of 
the people who go before the court, it was something I was determined we should have.  It was one of those 
things I had to push like the blazes to get carried out by the department.  It seemed that there was no great 
enthusiasm for it.  Occasionally a minister must persist with the department and say, “I want this provision.  It is 
important for us to try.  We must have a pilot.”  It was the same with the Joondalup Family Violence Court, 
which was equally difficult to get going.  Magistrate Wager has been very effective at the Drug Court.  The 
parents of children who have turned to drugs and who have been the despair of their parents have tried to enforce 
curfew regimes and do all the things necessary to get their children off drugs but they keep breaking that regime.  
The assistance of the Drug Court in imposing the sorts of strictures that it is able to impose is a remarkable aid 
and strength for those parents.  We forget the role of parents as part of the process.  We forget that if the State 
works with parents and gives strength to parents, there is a much greater chance that it will be successful.  This 
will give a bit more capacity to the Drug Court to use the carrot and stick approach and work in the way it has 
been shown to work.  I sincerely hope that Magistrate Wager will be able to use this provision and that we will 
see an even more successful Drug Court than we have currently.   

HON GIZ WATSON (North Metropolitan) [5.21 pm]:  I will speak only briefly on behalf of the Greens (WA) 
on this Bill.  We support it and welcome it.  I also acknowledge that this approach was considered by the 
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Standing Committee on Legislation.  The committee spent some time examining it and, of course, recommended 
an amendment along these lines.  I was supportive of that proposition within the committee and therefore I am 
very pleased to see it introduced as a Bill.   

I particularly note that in the second reading speech the minister indicated that the effect of the order will be 
primarily to divert offenders from prison.  This is very much one of the Greens’ key objectives within the justice 
system, particularly for offences related to drug use.  The more people we can keep out of the prison system and 
help address their drug use and offending behaviour outside the prison system, the better.  It is unfortunate that 
many offenders leave the prison system more alienated from the community, more likely to reoffend and often 
better schooled in various criminal behaviour than they were when they entered the prison system.  For that 
reason alone it is essential that we consider mechanisms to divert offenders from prison whenever possible and 
deal with their offending behaviour outside the prison context.  I will not say any more, other than that we are 
happy to support this Bill and we give the Government credit for a good initiative.  The Greens’ view is that its 
record in the area of criminal law is mixed, but this is a Bill that we support enthusiastically.   

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [5.23 pm]:  I thank Hon Peter 
Foss and Hon Giz Watson for their contributions.  More importantly, I acknowledge the fact that this Bill is 
based on the work of Hon Peter Foss as the then Attorney General in establishing the Drug Court.  I 
acknowledge his contribution to this legislation.  In particular, I acknowledge the contribution of each member 
of the Standing Committee on Legislation who gave this matter appropriate consideration and made a very 
strong recommendation to government.  Those members, of course, are Hon Jon Ford, who is chairman, Hon Giz 
Watson, Hon Kate Doust, Hon Peter Foss and Hon Bill Stretch.  I commend the Bill to the House.  

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Nick Griffiths (Minister for Housing and Works), and passed. 
 


